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RECENT IMPORTANT DECISIONS 55 

ever, have statutes upon this point which in effect say that the accused in 
such a case waives his constitutional safeguard. Some of these are: State 
v. McCord, 8 Kans. 232, 12 Am. Rep. 469 ; Veatch v. State, 60 Ind. 291 ; 
People v. Palmer, 109 N. Y. no, 17 N. E. 213; Commonwealth v. Arnold, 
83 Ky. 1, 4 Am. St. Rep. 114. Theory of the case as held is,— That the legal 
effect of a verdict of manslaughter on an indictment for murder is to acquit 
of the greater offense; but this implication or inference rests upon the 
existence of the verdict of manslaughter as a result of a trial upon the 
indictment for murder. Remove the fact upon which the inference is based 
and necessarily the inference goes with it. Some of the cases taking this 
view are: Bohanan v. State, 18 Neb. 57, 24 N. W. 390; State v. Kesler, 15 
Utah Rep. 142, 49 Pac. 293 ; Trono v. U. S., 26 Sup. Ct. 125, 50 L. Ed.—. The 
latter is the most recent case on this point and reviews most of the late 
decisions. 

Damages — Recovery for Gratuitous Services. — Plaintiff, a passenger, 
injured because of a carrier's negligence, was taken to the home of sons 
and cared for by one of them. In an action against the carrier, it was Held, 
that the services of her sons were proper elements to consider in assessing 
the damages. Lewark et al. v. Parkinson (1906), — r Kan. — , 85 Pac. Rep. 601. 

Among other things, the court said that such elements might be consid- 
ered in assessing the damages "notwithstanding the services were performed 
by a member of the family if the services were necessary and the charges 
reasonable." This, however, is not the universal rule. Some of the courts 
hold diametrically opposite. That nursing by a sister of charity may be 
shown to mitigate the damages, or that the plaintiff was doctored at a 
charity hospital gratuitously, was held in Drinkwater v. Dinsmore, 80 N. Y. 
390. The Supreme Court of Pa. says that the plaintiff cannot recover for 
the nursing and attendance of members of his own household unless they 
are hired for that purpose. Goodhart v. Pa. R. R. Co., 177 Pa. 1. Illinois 
also holds that there can be no recovery for services rendered by members 
of the household. This, however, is statutory. Peoria, Decatur & Evans- 
ville R. R. Co. v. Johns, 43 111. App. 83. Reason and the weight of authority, 
however, are with the principal case. If services are rendered by a member 
of the family or by another gratuitously it is the "good fortune of the plain- 
tiff and a matter with which the persons liable have no concern." The wrong- 
doer should be held for each and every item which make up the plaintiff's loss, 
and the mere fact that there is no pecuniary intent in the donation of services 
ought not to affect the wrongdoer's liability. This view is sustained by a 
preponderance of authority both in the federal and state courts. The Ferry- 
boat D. S. and The Steamboat Geo. Washington, 2 Ben. 226; Denver & Rio 
Grande R. R. Co. v. Lorentzen, 49 U. S. App. 81 ; Brosnan v. Sweetser, 127 
Ind. 1. This class of cases must, however, be distinguished from another 
class where a member of a family is suing the administrator of a deceased 
relative for services performed for the deceased during his life. In this 
class there can be no recovery according to the weight of authority. Disbrow 
v. Durand, 54 N. J. Law 343; Robinson v. Cushman, 2 Den. 152; Scully v. 
Scully, 28 Iowa, 548 ; Keegan v. Malone, 62 Iowa 208. 



